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ABSTRACT
Patent is an exclusive right granted by a country to the owner of an invention to make and use to manufacture and to
market the invention. Indian patents are one of the fastest growing and one of the most exploited intangible assets
throughout the world. Even then, the number of patent applications filed is way behind than the other developed
countries. The major reason behind it was found to be patent infringement and lack of patent knowledge. This condition
is even worse in case of Small and Medium Enterprises (SMEs). This paper elaborates the reasons behind Patent
infringement with a special emphasis on Patent Insurance. It also suggests a research model on the basis of which Patent
Insurance can work as a tool for preventing Patent Infringement in India.
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INTRODUCTION
Indian enterprises have made their mark in key sectors such as IT, electronics, biotechnology,
pharmaceuticals, telecommunications, and energy sources. These industries carry out a wide range of research
and development projects on a regular basis. Unfortunately, often their efforts come to naught as overseas
companies challenge innovations and new developments on the grounds of patent and copyright laws.

Globally, Indian Patent System (IPS) is not considered as one of the strong and safe system so far. Things
started changing since 2005 (when Patent Amendment Act, 2005 was implemented) and IPS is being
supported by many big corporates, but there exist more scope of flexibility in Indian patent regime.
Government of India has also taken few considerable steps in improving the status of Patents in India. It
includes handling Patents and other IPR issues by few but very influential government and semi-government
organizations: IP office of India, National Research Development Corporation (NRDC), Technology,
Information, Forecasting and Assessment Council (TIFAC), Confederation of Indian Industry (CII),
Associated Chambers of Commerce and Industry of India (ASSOCHAM), Indian Council of Agricultural
Research (ICAR), Indian Council of Medical Research (ICMR), Defence Research and Development
Organization (DRDO) and many others (Kardam, 2007).

All these organizations play a vital role in good health of patents in India but on global pace, there is a long
way to cross and achieve targets. During the past hundred years, the concepts as well as the normative
structure of the international patent regime have undergone drastic changes. Based on intense interaction with
stakeholders, it was realised that the key issues in Indian patent administration include:

1. Pendency, lesser access to information and challenges with respect to enforcement of patent law.
2. Economic and political factors also make it difficult to invoke the basic legal instruments to access these

patent services (Nanda & Srivastava, 2009).
3. Stockpiling of patents brings down the real space within which generic drugs industry could innovate.
4. Grant of patent under Indian law does not tantamount to validity of the said patent.
5. The SME sector has not exploited IP rights properly to protect their innovation.
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PATENT INSURANCE
Insurance is a means of protection against the risk of financial loss. In India, the formation of Malhotra
Committee, the setting up of Insurance Regulatory and Development Authority of India (IRDAI) and major
changes in reforms has created a big change in the economy as well as the insurance sector. Many new
companies entered in Indian Insurance environment to promote their products. These products can be related
to: Term Life Insurance, Permanent Life Insurance, Fire Insurance, Marine Insurance and Accident Insurance.

Patent insurance is a type of liability insurance against infringement of patents and the costs associated with it.
It has been considered as potentially strong means of promoting innovative culture especially in small and
medium enterprises (SMEs) which do not have ample resources to develop or litigate the new innovations
done by them or their employees (Lanjouw & Learner, 1998). Hence, it is very essential for Indian SMEs to
go for Patent Insurance so as to protect their intellectual products secured of all types of damages. It can be of
two types: Patent Liability Insurance which is a third party insured who can fight against infringement law
suit filed by a rival company and Patent pursuance Insurance which is a first party insurance that enables the
insured fight against a patent infringing company.

In the coming sections, this paper will discuss about the objective of the study, significance of the study,
review of literature, research methodology, Research model and conclusion of the research study.

OBJECTIVE OF THE STUDY
The major objective of the study is to:

1. To identify the various reasons of Patent infringement in India and to suggest remedial actions for the
same.
2. To frame a research model which can be adopted by SMEs to get themselves benefitted with the help
of Patent Insurance.

SIGNIFICANCE OF THE STUDY
The significance of this study lies in the fact that with the increasing number of SMEs and Startups in India,
the number of innovations and patents should have been increased tremendously. This fact was challenged by
the non-willingness of corporate for spending their hard-core profit in the payment of IP insurance premium
payment ( Jayant and Parnami, 2008).

Intellectual Property insurance has always been considered to be an alien concept in India and most of the
developing countries because of its ambiguity and uncertainty of admissibility and protection. In this scenario,
the significance of intellectual property rights for a startup cannot be over-emphasized. More often than not,
startups are hotspots of innovation and emerging technologies. Streamlining the system of protection of their
innovations will be an important value addition to their business strategy. Looking at the innovative aspect of
SMEs, the major emphasis of this paper is set on Patents.

As per the report of World Intellectual Property Organization (WIPO) Global Innovation Index 2017, India
managed to come to the half stage among the fastest innovators in the world. Figure 1 reveals that India is
ahead of many low-level and upper-middle level economies in terms of innovativeness, spreading quality and
productive education, increased growth rate and IP receipts. This shows that the opportunity for the
individuals and the companies are increasing in India, even then India is ranking 60 in the Global Innovation
Index 2017 among 127 counties world wide.

It is an irony that in India, startups are not being so pro-active in filing patents and if they do so, they do not
know how to save them from Patent Trolls and Patent infringements. This leads to loss of patent rights
resulting into non-willingness of the innovators to create or share their innovations with others. Patent
insurance is a tool of saving the innovators from getting trolled by infringers. This paper will share a
framework to lookafter this problem by SMEs.
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Figure 1: Global Innovation Index 2017

(Source: www.wipo.org)

LITERATURE REVIEW
The concept of Patent Insurance is not very new. From Manusmriti, Arthashastra and Dharmashastra to
framing of Insurance and Regulatory Development Authority of India (IRDAI) 1999, there had been an array
of new concepts and discussions about it. In India, not much leverage is given to this concept but in many
American and European countries, patent insurance is being used to safeguard the rights of the insurer and the
innovation (Sinha, 2012). Few researches and their findings will be discussed in this section.

To start with, it was observed that most of the authors agree that to maintain the quality of intellectual
property, one should also maintain the security of it. They mentioned that insurance coverage to the
intellectual property helps in maintaining patent quality by giving a leverage to the litigants to challenge
invalid patents (Kumar and Parnami, 2008). They also emphasized on introduction of legal as well as
corporate system for handling patent litigation. IP insurance is one of the ways to handle this risk. The
company may obtain IP insurance to protect its assets against lawsuits complained by its competitor.

According to Hariani & Co. (2017), there are certain issues related to patent Insurance: Low level of
indemnity, lack of awareness of insurance and low level of appreciation of patent utility, inadequate
understanding of the limitation of a patent grant and the need to be able to litigate to enforce, poor experiences
in the past with conflict between insured and insurer, bad press reports from professional bodies such as CIPA
Restricted scope of policies, low indemnity, need for complex and expensive evaluation of risk for insurers
and burdensome restrictions and exclusions. Some authors also pointed that it is very costly to file patents in
India. The estimation is in Lakhs and certainly to go for insurance premium will add on thousands to it (Ali
and Mohandas, 2017). Hence, people are not very much interested in it. Also, people are to even aware of,
what can be patented and what cannot be.

On a contrary,  as per one of the observation taken from WIPO statistics, it was found that on a whole,
applicants based in the United States maintained their number one ranking for the 39th year running,
accounting for roughly a quarter (24.3%) of the 233,000 applications filed under WIPO’s Patent Cooperation
Treaty (PCT) in 2016 – itself a 7.3 percent year-on-year increase – followed by applicants in Japan (19.4%)
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and China (18.5%), with the latter driving the overall growth in demand. China and India (1,529) are the only
two middle-income countries among the top 15 origins. In certain high-technology sectors, such as
semiconductors and biotechnology, innovative SMEs have been a key to the growth and dynamism of these
sectors. In such sectors, patenting activity is comparatively much higher than in other sectors and small firms
rely heavily on patents to signal expertise, either to attract research partners or investment (Mazzoleni and
Nelson (1998)). In this tally, India is staying way behind. With the increasing number of SMEs in India the
position of India should also be improved.

Some authors also pointed out the hitch companies are having to for Patent insurance. As per Hirani & Co.,
2017, some of the issues related to patent insurance are:

1. Low level of indemnity whereas costs are highly variable.

2. Lack of awareness of insurance and low level of appreciation of patent utility.

3. Inadequate understanding of the limitation of a patent grant and the need to be able to litigate to
enforce.

4. Poor experiences in the past with conflict between insured and insurer.

5. Need for complex and expensive evaluation of risk for insurers.

6. Burdensome restrictions and exclusions by the regulators.

RESEARCH METHODOLOGY
This research is exploratory in nature and has used secondary information for the analysis of data. The major
secondary sources of data collection are Indian Patent office website (www.ipindia.nic.in), World Intellectual
Property Organization website (www.wipo.org), various patent insurance companies world wide and
academic research papers published in reputed journals.

RESEARCH FRAMEWORK
As per patentindia.com, the procedure of filing patents as per Intellectual Property Organization, India is as
follows:

1. Writing down of the innovation in detail including description, working, similar solution available,
advantages of the invention and the working diagram.

2. The filing of non – disclosure agreement.
3. Checking of patentability and novelty of the patent by patent office. This takes almost 7 days of time with

a fees from Rs. 12,000 to Rs. 20,000 (optional)
4. After the confirmation of the novelty of business, the writing and filing of patent with the help of patent

agent or patent attorney. This application can be of two types: Provisional Patent and Complete Patent
Application.

a. Provisional Patent Application is for early stage patent filing. It secures patent filing date. The cost of
filing is low.

b. Complete patent application can be done directly or before the expiry of 12 months of provisional patent
application

5. Publication of application which takes 18 months normally but can be speeded up on request by filling
Form and extra fees.

6. A request for the examination at IPO is to be made. It is known as (Request for Examination) RFE. It will
be then given to Controller of examination of Patents and then given to patent examiners for proper
examination.

7. After getting the first response from examiner about any probable objection on patent application,
analysis is done by the patent professional and if required creating of defense against it.

8. Grant of patent.

The procedure of filing patent as per MSME
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MSME patent filing portal is available at https://www.msmehelpline.com/services/patent-registration. They
try to curb the Legal and procedural fees attached to it and also provide patent attorneys at very affordable
charges. Rest of the procedure remains the same.

The suggestion told by both the parties tells that the way to save patent from not getting infringed is to be
vigilant but what about any other per entity is more vigilant about the innovators’ patent. To include, patent
insurance in this cycle so as to save it from any financial loss to the innovator, a framework is being included
in it. Figure 2 reveals how patent insurance can be included with some slight policy framework being done by
IP office and IRDAI.

Figure 2: Research framework for the Grant of Patent for SMEs with Patent Insurance in India

As per the framework mentioned in Figure 2, Government of India, IRDAI, IPO and Ministry of MSME need
to work hand in hand to support the SMEs to grow in all perspective. There has to be certain relaxation for the
startups that are getting grants from Ministry of MSME to promote patent filing along with patent insurance in
India. The procedure will be an add on the existing system of patent filing.

To start with, the first step is related to the doing the paper work which includes formation of description,
checking for similar solution and clearly defining the working diagram. The next step is to file the non-
disclosure agreement along with Form 28 duly filled and approved by MSME to IPO. To continue with the
pre-work, the patent applicant should also identify the prospective insurance provider authorized by IRDAI.
The applicant should also shortlist the Insurance policy to opt for.

In the fourth step, a request for checking of patentability and novelty should be done at patent office. Once, it
is being done successfully and being published, the patent should stand insured with insurance provider on the
produce of NOC by IPO. It is also required to be noted that the detailed model of patent will not be disclosed
to the insurance company. Only the certificate of publication will be produced. At this movement, the
insurance is provided to secure the patent from infringement. It will be a temporary arrangement for a period
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of maximum 2 years. In case of failure to grant because of non-disclosure or false claim, the insurance policy
stands withdrawn with non-waiving of the insurance premium.

At the end of 18 months, if there is any objection which is not being defended by the applicant successfully,
the patent stand cancelled along with insurance with no refund. If it is being successfully granted or defended,
the patent will be reinsured on the basis of the valuation report given by the patent office and 2-3% of value of
patent will be set as the amount of patent premium.

This framework will secure the patent from the time of filing patent application till it is being granted to the
patentee and the life-term of the patent.

FINDINGS & RECOMMENDATIONS
Major findings from this study are as follows:

1. There is a requirement of more patent filing products so as to increase number of patents filed in India.
2. Although started, but more rigorous patent education is required.
3. To increase the number of patent secured, the financial burden is required to be more relaxed.
4. There is no initiative taken by GOI to increase literacy about patent insurance.
5. The time period for the processing of patent application published to patent granted should be lessoned.

These findings can be removed with the help of some corrective measures. On the basis of literature reviewed,
data collected and the framework designed for this study, some recommendations had been made.

1. Patent of Business methods should also be allowed to make it easier to keep the uniqueness of business
with the innovator as well.

2. Innovators, corporate, start-ups and specially SMEs should be motivated to get their innovations patented
in time so that the infringement can be restricted.

3. IRDAI should instruct the insurance companies to open such provisions for their prospective customers.
4. There is a need of strict vigilance from IPO to save such budding innovators from infringers.
5. More help centres with lesser fees should be provided to make the insurance part easier for the innovators

CONCLUSION
At the end, it may be concluded that in a country like India where there is no dearth of intellectuals proper
education of patent filing and its importance should be given to the innovators. Among the mid-income
countries, although India is leading the other countries but their exist a shortage of major continual steps to be
taken by the decision makers of the country. Government should create such type of cohesive environment for
the upliftment of startups and SMEs in India. The startup and established industries need to understand the
value of Intellectual property and its insurance. They very well also should understand the vulnerability of the
situation due to lack of prescribed forums and practices when it comes to disputes. If such constructive steps
are been taken, the intellect part of this major economy will be secured from undesired infringements helping
the nation to become one of the leading patent applicant as well as it will add to the major value to the
economy.
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